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BP EXPLORATION & PRODUCTION)
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Plaiptif s Origip*I, ggpnlaint

Plaintiff Stophen Bertone ("laintitr) complains of Defendants BP E:rploration &

Production Inc. ("8P") and llalliburton Energy Services,Inc. ("Ilalliburton") (all defendants

collectively as "Defendants'), md would respectfully show the Court thafi

L

Jurisdiction

l. This clnim is maintained under the Joncs Act (45 U.S.C. $$ 30104; et seq.)

andor the general madtimo law of the United States. The Court has jurisdiction under the

"saving to suitors" clause. 28 U.S.C. $ 1333(1).

2, These claims are filed in state court pr:rsuant to the "Saving to Suitors" clause.

It is well-settled that Jones Ac{ cases are not removable to federat court. 28 U.S.C. $ 1aa5(a).

This is true even when a Jones Act searnan sucs his 'obonowing employer." Lackcy v.

Atlantic Richtield Co., 990 F.zd 202,207 (sth Cir. 1993). This is also tue oven when a

Jones Act claim is joined with claims which might othernise bo removable had no Jones Act
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claim boen asserted (such as a purported OCSLA claim). Mclnnis v. Parlcer Drilling Co.,

2002 WL 461660 at *4 @.D.La. March 21,2001) ('Thus, assuming that plaintiffs petition

states a clairn under both the Jones Act and undcr OCSLA the two are not separate and

independent and, thereforg the case cannot be rcmoved under $ 1441(c).)i Rybalt v.

Laborde Marine Lift,2001WL 263119 at *2 @.DJ.a. March 14, 2001) (renranding case

b'rougbt by seanran qgakrst OCSLA defendant and a lonqs Act ernployer becawe'Tlaintiff

chose to bring his Jones Act claims in state court ard his r€latnd claims [against the OCSLA

defendantl are not removable under $ 1441(c)."); See also Locklart v. Applied Coating

Senices, Inc.,2A05 WL 157420 at *5 @.D.La. Jnne 24,2005) (remanding case wherc the

plaintiff alleged he was a lones Act seaman and altematively pleaded that OCSI..{ applied).

3. Mor@ver, OCSLA does not provide abasis for rpmoval to federal court since

the incident made the basis of this suit involved a floating vessel, not a fixed platforrn Even

if OCSLA did somehow apply (which Plaintiffdenies), it still would not provide a basis for

removal becarse several defendants are citizens of Delawaro. St. Joe Co. v, Transocean

ffihore Deepwder Drilling Inc.,20lL WL 915300 at *11-14 (D.Del. Ivlarch 15, 2011)

(hotding that OCSLA does not provide a basis for removing Deqwater Horizpn cases to

federal court when the plaintiffsues a forum defendant) (atached as Exhibit A).

4. Further, all defendants are Delaware citizens. As such, this oase cannot be

removed on the basis of diversity jurisdiction.

5. Plaintiffhereby gives notice that he will seek scnclr'aas ageinst any Defendant

who removes this case.
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Partiee

5. PlaintiffStephenBertone is a citizen of Mississippi.

7. Defendant BP Exploration & Production Inc. is a Delaware corporation with

its principal place of business in Texas. BP Corporation North America, Inc. may be seffed

with process tluoug! its registered agent, The Corporation Trust Company, Corporation

Trust Center, 1209 Orange Street Wilmiqgton, Delaware 19E01.

8. Defendant Ilalliburton Energ Services, Inc. is a Delawane conporation with its

principal place of brusiness in Toras. Halliburton Energy Serrriccs, Inc. may be served with

process through its registcred agenq The Corporation Trust Company, Corporation Trust

Center, 1209 Orange Sheet, Wilmingto& Delaware 19801.

m

Natule of the.Ac$on

9. Plaintifr suffered severe in$uries as a result of the DEEPWATER HORIZON

orplosion on April 20, 2010. At the time Plaintiff was a lones Act searnan who was

assigned to the DEEPV/ATER HORIZON as an ergineer. The DEEPIUATER HORIZON is

a vessel. Plaintitr conUibuted to the firnction of the vessel and contributed to the

accomplishment of the vessel's mission He did this by wmking in the enginc room and

keeping the ship running. In shor! he performed the ship's work. He spent far more tban

30% of his emplolment time aboard the DEEPWATER HORIZON. The explosion and all

the actions that lcd to the explosion occurred on navigable waters in the Gutf of Mo,rico.

Moreover, the explosiom disrrpted maritime commerce such as commercial fishing, shippilt&

o
I

I
I
I
I

I
I



and oil and gas exploration in the Gulf of Mexico. It obviously also had the potential to

disrupt maritime commerce. Since this incident also bears a substanlial relatiottship to

maritimo oommerce, PlaintifPs clairns against BP and llalliburton are governed by the

general maritime law. Plaintifs clairns against BP are also governed by the Jones Act since

he is BP's borrowed seaman/scrvant. BP contolled Plaintiffs work activity and dtrsctcd

him in the details of his work. Morcover, BP provided the place for performancc of

PlaintifPs work. BP also was ultimately responsible for the payment of PlaintifPs wagps,

BP also had the right to 'tun off' Plaintiff and/or terminate his ernployment of the \facondo

252 projecr

10. While the DEEFWATER HORIZON was deployed on navigable waters, and

while Plaintiffwas conhibuting to aod aiding such vesscl to aocomplish its mission, Plaintiff

was critically iqiure4 both physically and mentally, as a result of the explosion.

11. The DEEPWATER HORIZON was a floating semi-subm€rcible drilling rig

owned by Transocean lt was built in 2001, utilized dynanric positioning technology, and

was designed to move from location to location as ncc€ssary. BP lcased ttre drilling rig from

Transocean for $500,000 per day. The total lease sontract was worth more than $544

million. Prior to the April 20e explosioq the DEEPWATER HORIZON had sufered other

fires, collisions, and oil spills.

12. As a result of the tragedy, U.S. Auomey Geaeral Eris Holder is considering

bringing criminal charges against BP and thc rig supenisors employed by BP. This would

not be the first time BP has faced criminal charges in relation to its sotiviti€s in and around

the Gulf of Mqrico. lo2007,BP pled gullty to felony charges adsittg out of the Match 2005



explosion at its Texss City refinery which kilted 15 workers and injwed hundreds morc.

After that explosion, BP was fined mort than $21 million by OSIIA - the largest penalty

ever issued at that time. BP was also required to Iix the deficiencies whioh led to the Texas

City disaster. However, BP refused to comply with iB obligations and failed to make the

required safety upgrades. As a result in 2009, BP was fined an additional $87 million by

OSHA - by far the largest fine in OSHA history. BP's reckless safety culilue is systemio.

13. Hallibwton was in charge of cementing thc well, but failed to safely do its job.

Halliburton knew or, based on its experieirce in the industry, should have known that poor

ceme,nting significantly increases the risk of a blowout. Halliburton's comenting job should

have filled the annuhs between the casiqg ard the well bore and sealed offthe hydrocarbon-

Jilled formations. It also strould have plugged tbe bottom of the casing pipe to prwent an

inflrur. Howevo, the ceurent slurry llnlliburton designed and cttated on this job failed to

perform these functions. Hallibrurton's light niEified foam cement sluny failed in its

fuirction and allowed trydrocarbons to €nter the wellbore annulus. The cement design and

testing was improper and fell ftr below the standard of cars. In fac! the slurry failed

multiple stability tests prior to the blowout. Ilalliburton ignored theso failed tests.

Halliburton's account representative/engineer on the rig knew about these problems and

cornplained that there was a "high probability" of ocplosive gas flowing through thc coment

unless changes were made. Furthc, the Macondo well was located in brittlg variable rock

Iiormatioru laced with volatile high temperatur€, high prcssure, and giaseous hydrocarbon

reserves. Given this environment, Halliburton's improper c€mefit mixhre wan a recipe for

disaster. This conduct was willful, wanton, reckless and grossly negligent. Halliburton was



aware of this conduct authorized i! and ratified it. Morrnvor, BP cornplained that

Hallibruton's account representative/engineer was not compete,nt to perform his cement-

related job responsibilities. Halliburton had a duty to adequately tain and supervise hfun, but

failed to do so. Moreover, Halliburton was chugcd with real time gas monitoring; but failed

to notice the dangerous pressure readings (or noticed, but failed to inform anyone or tako any

action). I{ad llalliburton safely performed this firnction, the factors leading to the blowout

would have been detected in time to take proper prwentative actions. Halliburton's faulty

cementing work has been linked to other majc offshore disasters, includiug nearly half of all

Gulf of Me,(ico blou'ou8 since 1992. lfulliburton's cementing work also caused a massive

blowout in August 2009 on another rig offthe ooast of Austalia.

14. BP was in charge of the v€ssel's operations. BP controlled *re details and

msthods that work on the vessel was conducted. BP was aurare of negative pressure test

results which showed that it was too dangerous to continue operations and that a blowout

was imrninent. BP ignored the test results md ondered oporations to continue since BP was

behind scheduls and did not want firther delays. BP also was aware of Hallitrurton's

inadequate comenting job, but used the dmgerous cement anyway in ordcr to avoid fitdrer

delay and experule.

15. All Defendants are negligent, negligeot per se, grossly negligmt, and reckless

for the following reasrons:

a. failure to properly supuvise their crew;

b. faihre to properly ffaintheir errployees;

c. faihno to provide adequate safety equipment;



failure to provide adequate modical treatnent

operatingthe vessol with an inadequate crew;

failure to maintainthe vessel

failure to conduct aproper maritime search and resoue mission;

vicriously liablc for their employees' and agenb' negligence,
negligence per se, gross negligence, and recklessness;

violating 4plicablc Coast Guard, MMS, and/or OSIIA regulations;

failure to provide plaintiff with a safe place to work, and requiring
plaintiff to work in unsafe conditions;

frilure to providc sufficiont personnel to perform opuations aboard the
vessel;

l. failure to exencise due care and coutiorg

m. failurc to avoidthis incidenq and

n. other acts deemed negligent

16. At all relevant times, the DEEPWATER HORIZON was unseaworthy.

17. As a result of said oocuffences, Plaintiff sustaincd sEvere iqiuries to his body

which resulted in physical pain, suffering, mental anguistt fear, and discomfort. Plaintiff

continues to suffer following his injnrios, He is owed maintenance and cure for the.past and

the firture. To the extent BP (or my other Joues Act has refused and will refuse to

pay maintenance and ore, suoh refusal is willful, intentional, obitrary, and cepricious,

entitling Plaintiffto an award of dorneys' fees and punitive damages.

18. Ae a rcsult of said occurrences, Plaintiffsustained the following damages:

a- Pasf presant and future physical pain and suffering;

b. Pas! preseirt, and ftture mental pain, suffering, and anguish;
7
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c. Past, presont and future medical expenses;

d. Past lost wages and oarning capacity;

e. Loss of future wages and eaming c4acity;

f. Loss of fringe benefits;

g. Disfigurementand/ordisability;

tL Loss of e,lrjoyment of life; and

j. All other damages recoverable under law.

19. Plaintiff is also entitled to punitive damages beoause the aforemsntioned

actions of DefendanB were grossly neglige,nt and trokless. Defendants' conduct was willful,

wanton" arbitary, and capricious. They acted with flagrant and malicious disregard of

Plaintiffs health and safety and the health and safety of Plaintiffs co-workers. Defendants

were subjectively aware of the orteme risk posed by the conditions whictr caxed PlaintifPs

injnries, but did nothing to recti$ them. Instead, Defendants had Plaintitr and otlrcr crew

members continue working despite the dangoous conditions that were posed to them and the

faulty, defective equipment provided to them. Defendants did so knowing that the conditions

posed dangerous and grave safety goncents. Defendants' acts and omissions involved an

extrerne degree of risk considering the probabillty and magnitude of potential hamt to

Plaintiffand others. Ihfendants had actual" zubjective awareness ofthe rislg and consciously

disregarded suctr risk by allowing Plaintiffto work rmder such dangeoous conditions. The

conduct Plaintiff complains of was authorized and rdified by Defendants. Moroover,

Plaintiffmay recov€r punitive damages under the general maritime law following the United

States S upreme Court's ruling in Atlantic Sounding artd Enon Shtping Comparyr.



ry.

JulrTrial

20. Ptaintiffhereby requests a tial by jury on all claims.

v.

Prryer

WHEREFORE, Plaintiff demands judgment against Defendants, both jointly

and severally, for compensatory damages, general damages, special damages, prc-judgment

and post-judgment interest, afionreys' feeq punitive damages, thc costs of this action

togcther with any othcr relief this Court deems just

MTcELREE HAR\IEY' LTD.

By:

Date: April20,2011

DEBarID.No.0226
Attorney forPlaintift
5721KennettPike
C€ntervillc, DE 19807
Phone: (302)654-4454
Facsimile: (302) 65+4954
E-mail: ccurtin@m ac.elree. com

Arnold & Itkin' LLP

/s/ Kurt B. Arnqld
KurtB. Antold
TXBarID.No. 2;036150
Pro Hac Zlce admissionpending
JasonA.Itkin
TXBaTID. No. 24032461
Pro Hac Zice admission pending
Cory D. Itkin
TXBaTID. No.24050808
Pro Hac Ytce a&nission pcnding
l40l McKinney Strecq Suite 2550



Dete: April20, 2011

Housto& TJ( 77010
PtrmclQ131222-3E00
Fapsimile: Q 13, 2?2-3850
E-nail: karnold@aqoldi*in.com

i itkin@arnqlditkin.com
ci*ir@rnolditkin.com

Attorueys ftr Plainttff
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Transactlon lD 371 54099
Case No. Nl1C{4-187 PLA

IN THE UNITED STATES ITISTRICT COURT
FOR THE DISTRICT OF I'ELAWARE

THE ST. JOE COMPANY,

Plaintiff,

v.

TRANSOCEAN OFFS HORE DEEPWATER
DRII.TINC INC., TRANSOCEAN HOTDINCS
LLC, TRANSOCEAN DEEPWATER [NC,, and
TRITON ASSET LtsASING GMBH,

C.A. No. l:10-cv-968-LPS

Defendant.

Edmond D. Johnsoru Esquire, James G. McMillan, Esquirc, and James H. s, Levine, Esquirc of
Pepper Hanilton LLP, Wilmington, DE
william A. BrewerIII, Equire, Michael J. Colling Esquire, Kenneth N. Hickox, Jr., Esqufte,
Robert w. Gifford, Esquire, and James s. Renar4 Esquire, of Bickel & Brcwer, Dallas, TX

Counsel for Plaintiff,

Andre G. Bouchard, Esqufue, ard Jeffcry M. Goniq Esquire, of Bouchard Margules &
Friedlander, P.A., Wilningto4 DE
Champbell E. Wallace, Fsguirc of Frilot LLC, New Orleans, LA

Counscl for Defendalrts.

MT'MOITANIITIM OPIN{ON

March t5,20ll
Wilmingon, Delawar,e.
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entitled In re: Oll Spill by the Oil Rig " fueqwater Horiz,on" tn the Gulf of Mextco, on Aprtl 20,

20l0,pendngin thc Eastern District of Louisiana ("the MDL Court). The Hallibgrton and M-I

actions havc been assigned to the MDL Corrt pursuant to a Transfcr Orde issued by the Joint

Panel on Multidistdct Litigation (TPML') on February 7,2}ll.l

On November 30, 2010, the JPML issued Conditiomal Transfer Order No. 7 ("CTO f),

which oonditionally bansfened the insunt action !o MDL 2179 rcwell. On Decernber 2l,2OlO,

St. Joe filed with the JpML a motion to vacate CTO ?.

In the mcantime, on November 18, 20lQ Transocean filed a rnotion to staythe instant

action pending the JPML's tsnsf€r ruling. (D.I, 3) St Joe opposed a stay and, in tur4 filed a

rnotion to remand on December \2010. (D.I. 5; D.I, g) on January 6,20ll, Transocean

roguested oral argument on its motion to stay and St. Joc's motion to remand. (D.I. 13) On the

same day, St. Joe requestod oral argument on the motion to renrand. (D.I. 14) On Janury lt,

201l, the Court issued an Order scheduling oral argumeart on the motion to remand for February

l0' 201 I. (D.1. I 5) On February 4, 2lll,the Court amended its Order and advised the parties

that oral argunent would be heard on bothtbe rcruand and stay motions. (D.L ls)

After ttre JPML denied st. Joe's motion to vacate cro 5 on February 7,2oll,

Transoccan filed an emergency Motion for Continuancc of the Hearing Sclrcduted for Fcbruary

10'2011. (D.I. 20) The Court heard the parties by teleconference on Transocean's em€rg€ncy

motion on February E, 201 l. Finding that granting the motion for continuance rryould be

tantamowlt to granting the motion to stay, and recognizing that the parties (as well as the Court)

rlhose two actions we,rls conditionally hansfened to the MDL Action on Octobcr 27,
20lO pursuant to Conditional Transfer Order No. 5 f'CTO 5'). St. Joe's motion to vacate CTO
5 was filed on November l7,20l} and denied on Feb,rurary 7,Z0lL,

L
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2.1(d),

ry. DISCUS$ION

A. Motiou to Stry

Tlrc Court first addresses Transoc@D's motion for a say. By its motion, Transocean asks

thc Couirt not to decide the issues placed before it as a rcsult of Transocern's decision to rernove

St' Joc's lawsuit fto'm Delaware Supcrior Court to this Courr. Instcad, Transoceao argues lhat

this Court should exercisc its discrction to stay this action and allow tbe JPML to decide urhcth€r

lhis action shorld be transfcrred into thc MDL Action. If, as all partics assume, the JPML does

nansfer tlds action, St. Joe will be able to r€new its motion to remarrd in the MDL Action, wheie

it would be decidod by tlre Honorable Cad J. Barhier of the Eastom District of tnuisiana wto is

presiding over MDL 2179.

St Joe opposes a stay. [n St. Joe's view, there is no federal juridiction to hear this

actiott, a fact that would be as tnre in the Easterrr District of louisiana as it is in this Court. A

sAy would prejudico St. Joe by causing futhor delay in resolution of its motion to rcmand,

rcquiring St, Joe to conlinue to litigote in a fedoal fonmr, which lacks jurisdiction and n'hich is

not the fontrn in which St. Joe chosc to bring its aotion. 8t. Joc believes it witl take far long€r for

Jttdgc Ba$ier to rule on its motion to remand thilr it will take this Court grven lhat in this Conrt

the motion is already fully bricfed, tguod, and nrbmitrcd for decision

In dercrmining whether to grant a stay, the Courtgpicelly considcrs tlucc factors: the

potcntial prejudice to tbc non.moving party, any hardstrip and inequity to thc moving party in the

abseirce of a stay, andjudicial eooDomy. See Enhanced Sec, Research, LLC v. Cisco Sys,, Inc,,

20f 0 WL 2573925, at t3 (D. Del. June 25, 2010). Hert, thc Court has deterurlned that two of
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litigate iscues arising from the BP oil spill in two courts - here (or the Delaware Superior Court)

and thc Eastern District of Louisiana, since Transocean is already a part of the MDL Action.

This prejudice, however, results ftom astions brcught by other plaintiffs - not St. Joe. Hence,

tttis prcjudioe is attributable to Transocean's allegedrole in thc events relating to ttrc oil sprU, not

to St. Joe's action or this Court's decision,

Transocean next poinre to the risk of inconsistent dccisions: this Court migbt decide the

rErnsnd motion differently ttran Judge Barbier will deside the same or similar motions as part of

the MDL Action. There is, no doubt, sorne risk of lnconsistency. Some of the issues prccntcd

by St. Joe's motion to remand are difficult and some are novel; it is also true that many of tlrc

rele%ntprecedents are opinions issued by fie Fifth Circuit, which will be binding on Jldge

Ba6iet but ale not binding on this Court, Tbe risk of inconsistent decisions, and the hamr o

Transocean that would result from them, are not, howwer, so grcat as to wan"nt a stay.

Moreover, ttrcrisk of inconsistency is reduced here becansc this Corrrt wi[ treat tbe Fifth Circuit

opinions I highly percuasive auttrority.

Transcoean also reises concems that if this action proceeds in Delaware Superior Corrt,

Transocean will be unable to &fend itself a@uatsly, becausc it will have difliculty bringng

third parties into tlre state court actiou, given that cases against these third parties are pending in

tho MDL Action. Because St Joe seeks to impose joint and several liability, Transocean fesrs

that it will be severely prejudiccd ifit cannot recover qgainstjoint tortfeasors. St. Joe bas

representod that it will cooperate in efforts by Transocean to address these conceras in fie

Superior Coutt Or. l0-l l) Additionally, the Court is confident th* tbe judge !o whom this case

is assigned in Superior Court will be able to manage the state courtprocdings in a manner that
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B. Motion to Rcmrnd

l. Rcnovd Jurisdhtion pursurnt to OpA

In its notice of removal, Transocean alleges that'this Court has federal question

iutisdiction under the Oil Pollution Act ['OPA'] ovcr claims alleged in the Complaint.' (D.t I

at t[ q Bu in the Complaint, St. Joe only raises claims based on Florida stat6 law.

Consequently, Transocearr anserts that "OPA displaces claims pleadcd byPlaintiff that seek

recove'ry of damages tbat are recovcrable exclusivcly under thc opA." (Id d.lJD St. Joe

responds that, in making this assertion, Tmnsocean raises aprectnption defense; i.e., that OPA

preunpts the Fluids tort claims wtrich St. Joe ctually asserts. (D.L 6 at 6) Based on the well-

pleaded complaint nrle, St. Joe argues, a prcemption defense cannot be the basis for rernoval,

(ld, at6-7) St. Joe funlrcr contcnds that OPA, through its state law saving clause$ explicitly

avoidspreempting state law clairns for oil spill danages. (Id. atg)

In its briefing Transoceon novo directly addresses whether it raiscs a preernption

defense. Instead, Trarrsocean ergues thal pusuant to Supreme Court precedent, St. Joe's claims

involce admiralty (or mrritime) law, not Florida tort law. (D.I. I t at 4) It is impossible to raise

bottr rtate and admiralty claims, Transocean co[t€nds, becauc admiralty jwisdiction ousts state

law. (/d.) Completing the argumont, Transocean assefis that admiralty clairns - which are

federal conrmon law claims - were displaced by OPA - the exclusive federal remedy for the

tpes of damages alleged - an4 thoefore, SL Joe's claims arc only cognizable under OPA (D,1.

l l  at9)

The Court must remand this case if "at any tirne before final judgxnent it appcars that the

disttict courtlacks subject matter jurisdiction." 28 U.S.C. $ 14470). *The statute is suictly
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ftderal court does not have origind jurisdiction over a cas€ in which the comptaint prcsents a

strtelaw cause ofaction, but also asserts that federal law dcprivcs the defendant ofa defense he

may raise . . . or that a federal &fense thc dcfendant may raise is not sufficient to defeat the

claim.' Frarchlse Tm 8d v. Cowtr. Laborers,463 U.S. l, l0 (1983). No fedcral guestion is

created E asserting that lhe state law on which a complaint is based has boen prempted by

fed€ra,l law, i.e., a federal preemption defense, 1ee Bewficial Nat'l Bank 539 U.S. at 6 C'[A]

defensethatrelieson...theprc+mpiveeff€ctofafcdenalstatutc...willnotprovideabasis

fo,r renroval.'). It is *settled law that a ca$c may not be removed to federal couft on tlt basis of a

ftderal defense, including the defense of pre-emption, even if the defense is anticipatcd in ttre

plaintiffs cornplaint, and even if both parties concede that the federal defense is the only

qucstion truly at issu€." Cuerpillar,4S2 U.S. at 393.

There is an exception to this rule known as the "completre preemption doctrinc." In some

sinrations,'llre pre-emptive force ofa stalute is so extraordinary that it converts an ordfuury stato

common'law complaint into onc stating a federal claim for purposes of the well-pleaded

complaint rulc. . , . Oncc an ilEa of state law has been complctely p,rc-emptcd, any claim

trryoftedly based on that ptt-ernpted state law is considered, from its inception, a fcderal chim,

and therefore ariss undcr federal law." .ld

Despite Transocean's refusal to explicitly sV s, its argument for fedoul question

juridiction is premised on a pr,ecrnption defelrse: that OPA preempts St. Joe's claims (either by

directly preempting state tort claims or because admiralty law precrnpts state common law

claims, and OPA, in lurn, p,rcempts admiratty claims). The well-plcadod conrplaint nrle prohibits

finding rernoval jurisdiction on lhis basis. Only if OPA "completely preempts" stste tort claims

t0
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(l) to impose additional liability or additional
requirementsl or

(2) !o impose, or to detennine the amount of, any
fineorpenalty (whether criminal orcivil in natrne)
for any violation of law;

relating to the dischargr, or substantial threat of a discharge, of oil.

Accordingly, St. Joe argucs the case law is cleu thgt'"strte low remedies for oil spill darnagcs are

not displaced by adrniralty la#'and courts "hold that OPA's orplicit prtservation of comnron

law oil spill claims is confirmation that Congress did not intend for admiralty law to supplanr

suchclaims." (D.I. 12 at 5)

As showa aborae, OPA's $ 2718(aXl)(A) explicitly prvents preempion of state law

liability for"the dischargc ototl or other poilatioa hy oE' (emphasis added), a propooition

confirmcdbythelegislativchistoryandjudicialdccisions. SeeS.Rep.No. tOt-94(19t9),at16

C'To datq Federal legislation bas affirmod the rights of Statcs to pot€ct their own air, water, and

landresout€os by permitting them to establi$h State stgndards which ar€ more resnictive than

Federal standards. . . . This legislation, as reported by ttre Committee, would permit sqch Statc

laws to continuc and would not prcclu& enachent of new State laws. The theory behind tlre

Committoe action is that the Federal statute is dcsigDcd to provide basic protection for the

environmcnt and victims damagod by spills of oil. Any State wishing to impose a greater degree

ofprotoction for its own t€sources ond citizens is eotitled to do so. On the other hanA a State

miSht fecl adequately protected by the Federal statute and thelefore choose not to enact

additional Sate law, In any event, the Committec chose not to impose, arbitrarily, thc conslraints

of the Federal regirne on the States while at the same time prccmping thcir rights to thcir onn

12
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("[S]ca-to-shore pollution - historically wittrin the reach of the police power of the Staies - is not

silently taken away ftom the States by the Admiralty Extsnsion Act which does not purport to

supply the cxclusive remedy.); Ilttlrds v. City of Milwaukee, 731F.2d 403, 4l I n3 (7th Cir.

le84).

At oral argument, Transocean furthcr attempted to limit the scope of these saving clauseg

arguing that the first - $ 2718(a)(l) - applies only to state statutory regimes, while the second -

$ 2718(aX2) - is limited to Surc law (including conrmon law) relating to waste disposal.' (fr.

4+46) The Court disagres. The first claucs prescrvcs "the authority of any State or political

subdivision thereof' to impose "any additional liability or requirements with respect to" "[h€

dischargs of oil or other pollution by oil within srrch state; or , . . any rcrnoval activities in

conncction with srch discharge." 33 U.S.C. $ 27t (aXl). This clausc draws no distincrion

betrreen a State exercising this authority via state comnon law or a state strtutory regime. ,kg

wtllhmsv. Potomac Elec. Power co.,ll5 F. Supp.2d 561,56s (D. Md.2000) (..opA does not

preernpt state laws of a scope similar to the matters oontained in Title I of OPA, such as the state

common law nctions pleaded here [negligencc, trespass, sbict liability, and nuisaoce].") (inteural

citgtiotls omified). Tbe sccond clause providc in pertinent pan: "[n]othing irr this Act , . . shall .

. . affcct or be conslrued to affect or modify in any way obligetions or liabilities of any person

udcr lhe Solid Waste Disposal Act (42 U,S.C. 6901 et scq.) or State law, including common

law." 33 U.S.C. $ 27lS(a)(2). This provision" thetcfore, makes clear that, in addition to the

preserrralion of state authority to impose liability abovc and beyond OPd any liabitity e:risting

Trursocean mi6ed these arguments for the first time at oral ugument. They app€ued
nowhere in Tmnsocanr's Opposition Brief. (.See D.I. I l)

14
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St. Joe's allcged Soresidc daurages. (Id. at 6)

St Joe does not contcst tha! undcr thc &cts at hand, admhdty jurisdietion would be

proper, i.e., the Grubart test is satisfied. St. Joe alsorecognizes that the Admiralry Extension

Act extends maritime juisdiction to cover sea-to.shorc transactioru. (See Tr, 2l) St. Joe arguos,

horraver, that pre-OPA, thc Admiralty Extcnsion Act did not prcclude corrcunrent state law

claims for sea-to-shott pollution; OPA has sincc tnrmped the Admirdty Extension Act with

regards to oil pollution liability; and OPA orplicitly allows concurent stato law claims regarding

liability. (D.I. 6 at 7-9; Tr.2l-22)6

The Court agrces with St. Joc. In '{s,tew v, Amerlcan Waterways Aperators, Irc.,4ll

U.S. 325, 328 (1973), a pre-OPA opinioq thc Supeme Court held that a Florida statutory

scheme rcgarding oil spill damages was not preempted by ftdaal law. The Court explained:

Ons can rcad the history of the Adminlty Extension Act without
findiry anyclear indication tlrat Congress intended that
ses-to-shore injruies be exclusi\rcly triable in the federal eourts, " . ,

[S]ca-to-shore pollution - historically within the reach of the polie
power of the States - is not silently taken away ft,om the States by
the Admiralty Extension Act, which does not purport to supply the
er<clusiveremedy....

, . . . But we decline to . . . oust state law from any situation
involving shoreside injwies by ships on nrvigable watqs. The
Admiralty Extension Act does not pr€-empt state law in thosc
situations,

Id. al341-44. Askew malccs clear that, prior to OPA' state law was applicable to sea-to-Sore

6St. Joc also maintrains that removal is impropcr cv€n if its claims sound in admiralty law
becurse admirelty claims nuy not be rpmovcd from strte court. (D.1. 12 at 4)

l 6
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motion to disrniss, not in opposilion to a motion to rqnard,lo

In suut, the Court finds that Transoccan raises a fedcral preenrption defcnse as its basis

for removal jruisdiction, rcgardlcss of how Transocean charactorizcs the arggment. The well-

pleaded comploint rule pecludcs basing rennovd jrnisdiction on this defcnsc. Even if the Court

rcacbes the merits of thc prccmption argument, thc Court finds it unpersuasivc. OPA, through its

saving clguses, prcserves thc strte law claims wtrich St. Joe asserts, and such claims were

rccognized prior to OPA. Thus, tho Court rejects Transocean's conGntion that it has federal

quostion j urisdiction rmder OPA.

2, RcmowlJurisdictionPursuentToOCsLJl

kr the altcnrative, Transocsan arguea that rcnroval jurisdiction is appropriatcly bascd on

[p outet contincntal Shelf Lands Act, known as "oCSLA.' 43 U.s,c. $ t 331 et seq. Th

Courtdisagrees.

As an initial Dlattff, there is sub'stantial tension between Trunsocean's argumcnt for

removd jurisdiction prusuant to OPA and its argument rrndcr OCSLA. In making its OPA-bascd

argument, Transocean emphasizes that OPA "povides a comprchensivc statutory franreworlc"

for oil spill injuries, '!,cprescns Congfcss' attcmpt to provide a comprehensivc framcwork in the

area ofmuitime oil pollution," and h the'sole fferal law applicable in this area of maritirne

actions punuant to various sections of the Rivcr$ & Harbors Appropriation Act of 1899 and
rights of action undcr Louisiana law." 752F2Aatlff,J'l.

rtn fact, thc very sam€ argument Transocean p€.rscs here is also the zubjoct of a motion
to disniss which Transoaean recently filcd in thc MDL Action. (D.I. 29 Ex. 2) Altrough a
single foohote appedng in the motion to dismiss characterizes the argument as based on ctpice
of law principlcs, the body of Transoccan's dismissal brief rcpeatcdly refers to it as a proemption
argument. (/d)

18
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'artfully' omitting essential fed€fial issues frorn a state court pEtition. . . . If the statc causes of

action alleged in the complaint are applicablc to this case, it is only besause state law has been

adopted as surrogate fedcral law tlrough OCSLA. Therefore, tbe fact that plaintiffs' state court

petition failed to specifically invoke OCSI^A does not defeat [defendant'sJ rigbt under 2E U.S.C.

$ l44l(a) to ficmove this case to fedoral court."). The Court ueats this as porsuasivc urtlnrity

rnd therefore, will turn to lhe substance of Transoccan's ocslA argument.

Transocean argues that fcdeml juridiction existg in its own righq frorn tlrc grant of

original jurisdiction to district oourts in $ 1349 of OCSL,A for cases and controvenies arisiqg out

ofoperationscorductedontheOuterContinentalshelf. (D.I. I at!9) Altcmativcly,

Transocean argu€s that removal is proper pursuant to 28 U.S.C. $ l33l federal Erestion

juridiclion becauge St. Joe's claims risc und€r OCSLA.

St. Joe responds that OCSLA's grutt of original juridiction qrales no removal

jurisdiction bccause OCSLA does not grant fcdenl coufis exclusive jurisdiction over claims

arising on the Outer Continental Shelf. (D.I. 6 stl6-L7t. While thc lcderal govemment has

sovereignty on the Outer Continental Shelf, states still have the power to adjudicatc claims

arisittg frorn astivitics thcrc; i.e., states have concunent jurisdiction. (Id at 17) Finally, SL Joe

contcnds thd OCSLA creatcs no foderal question juidiction because courts rcquire a separ:ate

basis for {ideral jurisdiction independent of ocslA to allow for rcmoval.

Section 1349(bxl) of OCSLA grants district courts jurisdiction in confroversi€s arising

out of activity on the Outer Continental Shelf:

20
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arise under fcderal law. But a finding of "arising under" jruisdiction was unneces$ry in that case

becarrsc no forum dcfendant was involved. The curt avoided the "conundrum" of deciding

whaher "arising rmder" jurisdiction existed rmder OCSL{, becurse "temoval [wa]s consistent

with the secord sentenee of g l44l(b), ifnot tb first.' Id at 156.

A later Fifth Circuit cax, Hufnagel v. Omega Services hdustries, Inc, lE2FSd 340, 351

(stlt Cir. 1999), found fcdcral question jurisdiction arising undcr OCSLA for a complaint bascd

on l.ouisiana law because, under OCSLA's state-law borrowing provision, the Louisiana statute

was the applicable federal larp under which plaintiffs claims amse. The court found the

plaintiffs claims wert "nonmaritine ones 'arising under' and govemed by OCSLA.

Accordingly, the case [could] be trmoved witbout rcgard to the citizenship of the parties' Id. at

352. Huftngel did not address whetlrer "uising under" jurisdiction is present when both OCSLA

ad maritime jurisdiction orists.

Herc, original jurisdiction exists under OCSLA , See MDL Op, , 2010 WL 394345l , at 13

f'lllt is clear that original jurisdiction rcsts with this Coun punuanr to g 1349(b)(1).,); philtp

v. 8P PLC,20l0 wL 325?737, at rl (N.D, Fla. Aug. lz, 2010) ('As a mattcr ofplain Englisft,

$ 1349(bxl) providcs ftdaal jrrisdiction orrcr tlp plaintiffs claim, beeausc the claim arises out

o{, and is connected with, the Deepwater Horlzon'soil-rclated operations on the continental

shelf'). St. Joe admits the facts necessaryto fnd OCSLA jruisdiction; there is no real disputre

on this iszue. St Joe cmphasizes, however, that to the oxtent the Court construes its claims as

maitime clairns (wen though St. Joe does not purport to be pressing maritims claims), these

claims do not "arise undet''federal law, and rcmoval jurisdiction remains improper.

ln tlre altemative, if St. Joe's clairas are vbwed as non-mritime, the analpis is morc
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agec that thc pcrtirrcnt fedcral law is OPA, not Florida law nor the law of the adjacent state

(presumably Louisiana). Thereforg unlike the situation in Hufnagel, therc is no basis hcre for

tding St. Joe's complaint as raising OCSLA claims. St. Joc's causes of action do not "rise

unded' OCSL,A for prqposes of removal. I I

Ilaviry decided thcnc is no "arising undet'' jrnidiction, thc Court must decidc whthcr

thc secord scntencc of 28 U.S.C. $ l44l@), the socatlod "forum dcfendant rule," applies.

Scction 14410) stalos (wi0r cmphasis added):

Any civil action of whioh the district courts have original
jurisdtction forrnded on a olaim orright arhlng andrrtl:r.
Constitution, tseaties or laws of thc United Statcs shall be
removable without regad to the citizenship or residcnce of th€
partics. Any other such ection shail be removable only if none of
the partics in intcrcst propcrlyjoined arrd scrved as dcfcndants is a
citizcn of the State in which such action is brought.

Under the plain language of this $talutc, tlre wond sentexce applies here, since tlrclp is no

"arising undcr" jwisdiction.

The parties arc in agreement that no corut has detennincd urtcthq an acdion can bc

removed based on OCSLA's jurisdictional grant dcspih the prcsencr of forum defcrdan$. (Sbe,

e,g,,Tr,50-51) That is, thc applicability of the sccond scntcnce of $ laalft) in OCS[,lr cases

bosed on maritime lsw is sn opctr question.r2 In at least two casqs, the Fiffh Circuit rccognized

I rFor this reasoq llhite v. Chevron, l 990 WL 28167 (E D. k. Mar. 14, I 990), is
distinguishable also. &e td at t I ("If the state causes of action allegcd in tho complaint are
applicable to this casc, it is only because state law has b€en adopted as surrcgatc fcderal law
through OCSLA.').

r2Judge Barbto appears tio agrce. See MDL Op.,ZllA U/L 3943451, at 14 flt is well
seutd that maritime lan, claims do not arise wder the larrrs of the Unitod States. , . . It is



Case 1 :10-cv40968-LPS Document 34 Filed 03/15/1 1 Page 27 of 30 PagelD #: 1 1 19

may be counterintuitivc. Yet, at the same time, the Fiftr Circuit recognizcd tl:rrtprllholc

congressional intent under OCSLA would $pport removal despite the presence of a forum

defeirdarrt, but the language of $ l,$l(b) does not.r! Hence, the Court concludes that, even if it

were bourd to follow Fiffh Circuit precedmt, no Fifth Circuit authority compels the conclusion

&at thc forum defendant rule does not aprply here. Thrs, agaiq the Court applies the plain and

urunbigttous language of $ I a4 I (b), which, here, precludes rcrnoval to federal court due to thc

pr€sence of a forum defendant.

Transocean atgues that the forum dcferdant rule is inapplicable because it is limited to

rernoval cases based on diversity juridiction. (D,I. I I at 20) But this discounts tlrc explicit

lenguage of the statute, and Transocean cites no authority for srrch a limitation.ll The Court

rejec'ts Transocean's implicit invitation to ignore the clear stahrtory language of g Iaalft).

Accordingly, since three of the four Defendants in this action are citircns of Delaware,

removalwasimproperunderthesccorrdsentcnceof $ 1a41ft). &e BelcuJinev, Aloe,l12F.3d

633, 637-38 (3d Cir. 1997) (resolving issue on other grounds, but noting that'[r]he . . .

tstn lhtiltps v. BP PLC,20I0 WL 3257737,at f l (N.D. Fla Aug. t7,zat1),the Norttrern
District of Florida denied a motion to remnrd an action brought by a Florida plaintiffaginst BP
for shoresidc injuries fotlowing the BP oil spill, as the court found it had subject mattcr
jurisdiction pursuant to OCSLA. The decision makes no mention of the citizeruhip of the parties
nor the applicability of the forum deferdant rule, therefore,leaving the issuc raised in dre present
action unrpsolved- No party to this action contends that Phillipsaddressed the fonrm defendant
issue.

f{Transocean cites an CIrceryt from .ln re 1994 Enon Chemical Fire,558F.3d 378, 391
(Sth Cir. 2009), in which the Fiffir Circuit strted trat "r€moval based on diversity jurisdiction is
pcrmited only if 'none of thc panies in intcnest propedy joined and served as defirdants is a
citizenof the State in which such action is bought."' This is wholly consistcnt with ttre second
ser{eoce of $ 14a1ft), since an action in which jruisdiction is based on divenity is "[a]ny otho
srh action.' But this statsment does not imply the fonrm defendsnt rule is thetcby inapplicablo
to actions based on other granls ofjruidiction - those cases are also "[a]ny other such action.'
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